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Subpart A—General

§76.1 Purpose.

The rules and regulations set forth in
this part provide for the certification
of cable television systems and for
their operation in conformity with
standards for carriage of television
broadcast signals, program exclusivity,
cablecasting, access channels, and re-
lated matters. The rules and regula-
tions in this part also describe broad-
cast carriage requirements for cable
operators and satellite carriers.

[87 FR 3278, Feb. 12, 1972, as amended at 70
FR 21670, Apr. 27, 2005]

§76.3 Other pertinent rules.

Other pertinent provisions of the
Commission’s rules and regulations re-
lating to Multichannel Video and the
Cable Television Service are included
in the following parts of this chapter:

Part 1—Practice and Procedure.

Part 11—Emergency Alert System (EAS).

Part 21—Domestic Public Radio Services
(Other Than Maritime Mobile).

Part 63—Extension of Lines and Discontinu-
ance of Service by Carriers.

Part 64—Miscellaneous Rules Relating to
Common Carriers.

Part 78—Cable Television Relay Service.

Part 79—Closed Captioning of Video Pro-
gramming.

Part 91—Industrial Radio Services.

[65 FR 53614, Sept. 5, 2000]

§76.5 Definitions.

(a) Cable system or cable television sys-
tem. A facility consisting of a set of
closed transmission paths and associ-
ated signal generation, reception, and
control equipment that is designed to
provide cable service which includes
video programming and which is pro-
vided to multiple subscribers within a
community, but such term does not in-
clude:

(1) A facility that services only to re-
transmit the television signals of one
or more television broadcast stations;

(2) A facility that serves subscribers
without using any public right-of-way;

(3) A facility of a common carrier
which is subject, in whole or in part, to
the provisions of Title II of the Com-
munications Act of 1934, as amended,
except that such facility shall be con-
sidered a cable system to the extent
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such facility is used in the trans-
mission of video programming directly
to subscribers, unless the extent of
such use is solely to provide inter-
active on-demand services;

(4) An open video system that com-
plies with Section 653 of the Commu-
nications Act; or

(5) Any facilities of any electric util-
ity used solely for operating its elec-
tric utility systems.

NOTE TO PARAGRAPH (a): The provisions of
Subparts D and F of this part shall also
apply to all facilities defined previously as
cable systems on or before April 28, 1985, ex-
cept those that serve subscribers without
using any public right-of-way.

(b) Television station; television broad-
cast station. Any television broadcast
station operating on a channel regu-
larly assigned to its community by
§73.606 or §73.622 of this chapter, and
any television broadcast station 1li-
censed by a foreign government: Pro-
vided, however, That a television broad-
cast station licensed by a foreign gov-
ernment shall not be entitled to assert
a claim to carriage, program exclu-
sivity, or retransmission consent au-
thorization pursuant to subpart D or F
of this part, but may otherwise be car-
ried if consistent with the rules on any
service tier. Further provided that a
television broadcast station operating
on channels regularly assigned to its
community by both §§73.606 and 73.622
of this chapter may assert a claim for
carriage pursuant to subpart D of this
part only for a channel assigned pursu-
ant to §73.606.

(c) Television translator station. A tele-
vision broadcast translator station as
defined in §74.701 of this chapter.

(d) Grade A and Grade B contours. The
field intensity contours defined in
§73.683(a) of this chapter.

(e) Specified zone of a television broad-
cast station. The area extending 56.3 air
km (35 air miles) from the reference
point in the community to which that
station is licensed or authorized by the
Commission. A list of reference points
is contained in §76.53. A television
broadcast station that is authorized
but not operating has a specified zone
that terminates eighteen (18) months
after the initial grant of its construc-
tion permit.

§76.5

(f) Major television market. The speci-
fied zone of a commercial television
station licensed to a community listed
in §76.51, or a combination of such
specified zones where more than one
community is listed.

(g) Designated community in a major
television market. A community listed in
§76.51.

(h) Smaller television market. The spec-
ified zone of a commercial television
station licensed to a community that
is not listed in §76.51.

(i) Significantly viewed. Viewed in
over-the-air households as follows: (1)
For a full or partial network station—
a share of viewing hours of at least 3
percent (total week hours), and a net
weekly circulation of at least 25 per-
cent; and (2) for an independent sta-
tion—a share of viewing hours of at
least 2 percent (total week hours), and
a net weekly circulation of at least 5
percent. See §76.54.

NOTE: As used in this paragraph, ‘‘share of
viewing hours” means the total hours that
over-the-air television households viewed the
subject station during the week, expressed as
a percentage of the total hours these house-
holds viewed all stations during the period,
and ‘‘net weekly circulation” means the
number of over-the-air television households
that viewed the station for 5 minutes or
more during the entire week, expressed as a
percentage of the total over-the-air tele-
vision households in the survey area.

(i) Full network station. A commercial
television broadcast station that gen-
erally carries in weekly prime time
hours 85 percent of the hours of pro-
graming offered by one of the three
major national television networks
with which it has a primary affiliation
(i.e., right of first refusal or first call).

(k) Partial network station. A commer-
cial television broadcast station that
generally carries in prime time more
than 10 hours of programming per week
offered by the three major national tel-
evision networks, but less than the
amount specified in paragraph (j) of
this section.

(1) Independent station. A commercial
television broadcast station that gen-
erally carries in prime time not more
than 10 hours of programing per week
offered by the three major national tel-
evision networks.

(m) A network program is any pro-
gram delivered simultaneously to more
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than one broadcast station regional or
national, commercial or noncommer-
cial.

(n) Prime time. The 5-hour period from
6 to 11 p.m., local time, except that in
the central time zone the relevant pe-
riod shall be between the hours of 5 and
10 p.m., and in the mountain time zone
each station shall elect whether the pe-
riod shall be 6 to 11 p.m. or 5 to 10 p.m.

NOTE: Unless the Commission is notified to
the contrary, a station in the mountain time
zone shall be presumed to have elected the 6
to 11 p.m. period.

(0) Cablecasting. Programming (exclu-
sive of broadcast signals) carried on a
cable television system. See para-
graphs (y), (z) and (aa) (Classes II, III,
and IV cable television channels) of
this section.

(p) Origination cablecasting. Pro-
graming (exclusive of broadcast sig-
nals) carried on a cable television sys-
tem over one or more channels and
subject to the exclusive control of the
cable operator.

(a) Legally qualified candidate. (1) Any
person who:

(i) Has publicly announced his or her
intention to run for nomination or of-
fice;

(ii) Is qualified under the applicable
local, State or Federal law to hold the
office for which he or she is a can-
didate; and

(iii) Has met the qualifications set
forth in either paragraphs (q)(2), (3) or
(4) of this section.

(2) A person seeking election to any
public office including that of Presi-
dent or Vice President of the United
States, or nomination for any public
office except that of President or Vice
President, by means of a primary, gen-
eral or special election, shall be consid-
ered a legally qualified candidate if, in
addition to meeting the criteria set
forth in paragraph (q)(1) of this section,
that person:

(i) Has qualified for a place on the
ballot, or

(ii) Has publicly committed himself
or herself to seeking election by the
write-in method and is eligible under
applicable law to be voted for by stick-
er, by writing in his or her name on the
ballot or by other method, and makes a
substantial showing that he or she is a
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bona fide candidate for nomination or
office.

Persons seeking election to the office
of President or Vice President of the
United States shall, for the purposes of
the Communications Act and the rules
thereunder, be considered legally quali-
fied candidates only in those States or
territories (or the District of Colum-
bia) in which they have met the re-
quirements set forth in paragraphs (q)
(1) and (2) of this rule; except that any
such person who has met the require-
ments set forth in paragraphs (q) (1)
and (2) in at least 10 States (or nine
and the District of Columbia) shall be
considered a legally qualified candidate
for election in all States, territories
and the District of Columbia for pur-
poses of this Act.

(3) A person seeking nomination to
any public office except that of Presi-
dent or Vice President of the United
States, by means of a convention, cau-
cus or similar procedure, shall be con-
sidered a legally qualified candidate if,
in addition to meeting the require-
ments set forth in paragraph (q)(1) of
this section, that person makes a sub-
stantial showing that he or she is a
bona fide candidate for such nomina-
tion; except that no person shall be
considered a legally qualified candidate
for nomination by the means set forth
in this paragraph prior to 90 days be-
fore the beginning of the convention,
caucus or similar procedure in which
he or she seeks nomination.

(4) A person seeking nomination for
the office of President or Vice Presi-
dent of the United States shall, for the
purposes of the Communications Act
and the rules thereunder, be considered
a legally qualified candidate only in
those States or territories (or the Dis-
trict of Columbia) in which, in addition
meeting the requirements set forth in
paragraph (q)(1) of this section.

(i) He or she, or proposed delegates
on his or her behalf, have qualified for
the primary of Presidential preference
ballot in that State, territory or the
District of Columbia, or

(ii) He or she has made a substantial
showing of bona fide candidacy for such
nomination in that State, territory of
the District of Columbia; except that
such person meeting the requirements
set forth in paragraph (q) (1) and (4) in
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at least 10 States (or nine and the Dis-
trict of Columbia) shall be considered a
legally qualified candidate for nomina-
tion in all States, territories and the
District of Columbia for purposes of
the Act.

(6) The term ‘‘substantial showing”’
of bona fide candidacy as used in para-
graph (q) (2), (3) and (4) of this section
means evidence that the person claim-
ing to be a candidate has engaged to a
substantial degree in activities com-
monly associated with political cam-

paigning. Such activities normally
would include making campaign
speeches, distributing campaign lit-

erature, issuing press releases, main-
taining a campaign headquarters (even
though the headquarters in some in-
stances might be the residence of the
candidate or his campaign manager).
Not all of the listed activities are nec-
essarily required in each case to dem-
onstrate a substantial showing, and
there may be activities not listed here-
in which would contribute to such a
showing.

(r) Class I cable television channel. A
signaling path provided by a cable tele-
vision system to relay to subscriber
terminals television broadcast pro-
grams that are received off-the-air or
are obtained by microwave or by direct
connection to a television broadcast
station.

(s) Class II cable television channel. A
signaling path provided by a cable tele-
vision system to deliver to subscriber
terminals television signals that are
intended for reception by a television
broadcast receiver without the use of
an auxilliary decoding device and
which signals are not involved in a
broadcast transmission path.

(t) Class III cable television channel. A
signaling path provided by a cable tele-
vision system to deliver to subscriber
terminals signals that are intended for
reception by equipment other than a
television broadcast receiver or by a
television broadcast receiver only
when used with auxiliary decoding
equipment.

(u) Class IV cable television channel. A
signaling path provided by a cable tele-
vision system to transmit signals of
any type from a subscriber terminal to
another point in the cable television
system.

§76.5

(v) Subscriber terminal. The cable tele-
vision system terminal to which a sub-
scriber’s equipment is connected. Sepa-
rate terminals may be provided for de-
livery of signals of various classes. Ter-
minal devices interconnected to sub-
scriber terminals of a cable system
must comply with the provisions of
part 15 of this Chapter for TV interface
devices.

(w) System noise. That combination of
undesired and fluctuating disturbances
within a cable television channel that
degrades the transmission of the de-
sired signal and that is due to modula-
tion processes or thermal or other
noise-producing effects, but does not
include hum and other undesired sig-
nals of discrete frequency. System
noise is specified in terms of its rms
voltage or its mean power level as
measured in the 4 MHz bandwidth be-
tween 1.25 and 5.25 MHz above the lower
channel boundary of a cable television
channel.

(x) Terminal isolation. The attenu-
ation, at any subscriber terminal, be-
tween that terminal and any other sub-
scriber terminal in the cable television
system.

(y) Visual signal level. The rms volt-
age produced by the visual signal dur-
ing the transmission of synchronizing
pulses.

(z) Affiliate. When used in relation to
any person, another person who owns
or controls, is owned or controlled by,
or is under common ownership or con-
trol with, such person.

(aa) Person. An individual, partner-
ship, association, joint stock company,
trust, corporation, or governmental en-
tity.

(bb) Significant interest. A cognizable
interest for attributing interests in
broadcast, cable, and newspaper prop-
erties pursuant to §§73.3555, 73.3615, and
76.501.

(cc) Cable system operator. Any person
or group of persons (1) who provides
cable service over a cable system and
directly or through one or more affili-
ates owns a significant interest in such
cable system; or (2) who otherwise con-
trols or is responsible for, through any
arrangement, the management and op-
eration of such a cable system.

(dd) System community unit: Commu-
nity unit. A cable television system, or
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portion of a cable television system,
that operates or will operate within a
separate and distinct community or
municipal entity (including unincor-
porated communities within unincor-
porated areas and including single, dis-
crete unincorporated areas).

(ee) Subscribers. (1) As used in the con-
text of cable service, subscriber or cable
subscriber means a member of the gen-
eral public who receives broadcast pro-
gramming distributed by a cable tele-
vision system and does not further dis-
tribute it.

(2) As used in the context of satellite
service, subscriber or satellite subscriber
means a person who receives a sec-
ondary transmission service from a
satellite carrier and pays a fee for the
service, directly or indirectly, to the
satellite carrier or to a distributor.

(ff) Cable service. The one-way trans-
mission to subscribers of video pro-
gramming, or other programming serv-
ice; and, subscriber interaction, if any,
which is required for the selection or
use of such video programming or
other programming service. For the
purposes of this definition, ‘‘video pro-
gramming’’ is programming provided
by, or generally considered comparable
to programming provided by, a tele-
vision broadcast station; and, ‘‘other
programming service’” is information
that a cable operator makes available
to all subscribers generally.

(gg) Satellite community. A separate
and distinct community or municipal
entity (including unincorporated com-
munities within unincorporated areas
and including single, discrete unincor-
porated areas). The boundaries of any
such unincorporated community may
be defined by one or more adjacent
five-digit zip code areas. Satellite com-
munities apply only in areas in which
there is no pre-existing cable commu-
nity, as defined in 76.5(dd).

(hh) Input selector switch. Any device
that enables a viewer to select between
cable service and off-the-air television
signals. Such a device may be more so-
phisticated than a mere two-sided
switch, may utilize other cable inter-
face equipment, and may be built into
consumer television receivers.

(ii) A syndicated program is any pro-
gram sold, licensed, distributed or of-
fered to television station licensees in
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more than one market within the
United States other than as network
programming as defined in §76.5(m).

(ji) Rural area. A community unit
with a density of less than 19 house-
holds per route kilometer or thirty
households per route mile of coaxial
and/or fiber optic cable trunk and feed-
er line.

(kKk) Technically integrated. Having
75% or more of the video channels re-
ceived from a common headend.

(11) Cable home wiring. The internal
wiring contained within the premises
of a subscriber which begins at the de-
marcation point. Cable home wiring in-
cludes passive splitters on the sub-
scriber’s side of the demarcation point,
but does not include any active ele-
ments such as amplifiers, converter or
decoder boxes, or remote control units.

(mm) Demarcation point. (1) For new
and existing single unit installations,
the demarcation point shall be a point
at (or about) twelve inches outside of
where the cable wire enters the sub-
scriber’s premises.

(2) For new and existing multiple
dwelling unit installations with non-
loop-through wiring configurations,
the demarcation point shall be a point
at (or about) twelve inches outside of
where the cable wire enters the sub-
scriber’s dwelling unit, or, where the
wire is physically inaccessible at such
point, the closest practicable point
thereto that does not require access to
the individual subscriber’s dwelling
unit.

(3) For new and existing multiple
dwelling unit installations with loop-
through wiring configurations, the de-
marcation points shall be at (or about)
twelve inches outside of where the
cable wire enters or exits the first and
last individual dwelling units on the
loop, or, where the wire is physically
inaccessible at such point(s), the clos-
est practicable point thereto that does
not require access to an individual sub-
scriber’s dwelling unit.

(4) As used in this paragraph (mm)(3),
the term ‘‘physically inaccessible’ de-
scribes a location that:

(i) Would require significant modi-
fication of, or significant damage to,
preexisting structural elements, and
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(ii) Would add significantly to the
physical difficulty and/or cost of ac-
cessing the subscriber’s home wiring.

NOTE TO §76.5 PARAGRAPH (mm)(4): For ex-
ample, wiring embedded in brick, metal con-
duit, cinder blocks, or sheet rock with lim-
ited or without access openings would likely
be physically inaccessible; wiring enclosed
within hallway molding would not.

(nn) Activated channels. Those chan-
nels engineered at the headend of a
cable system for the provision of serv-
ices generally available to residential
subscribers of the cable system, regard-
less of whether such services actually
are provided, including any channel
designated for public, educational or
governmental use.

(00) Usable activated channels. Those
activated channels of a cable system,
except those channels whose use for
the distribution of broadcast signals
would conflict with technical and safe-
ty regulations. See part 76, subpart K.

(pp) Principal headend. (1) The
headend, in the case of a cable system
with a single headend or,

(2) In the case of a cable system with
more than one headend, the principal
headend designated by the cable oper-
ator, except that such designation
shall not undermine or evade the re-
quirements of subpart D of this part.
The designation of a principal headend
shall be made by May 3, 1993, and each
cable system shall place in its public
file the location of its designated prin-
cipal headend by June 17, 1993, as pro-
vided in §76.1708. Except for good cause,
an operator may not change its choice
of principal headend.

(aq) Emergency Alert System (EAS).
The EAS is composed of broadcast net-
works; cable networks and program
suppliers; AM, FM and TV broadcast
stations; Low Power TV (LPTV) sta-
tions; cable systems and wireless cable
systems; and other entities and indus-
tries operating on an organized basis
during emergencies at the National,
State, or local levels.

[37 FR 3278, Feb. 12, 1972]

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting §76.5, see the List of CFR
Sections Affected which appears in the Find-
ing Aids section of the printed volume and at
www.fdsys.gov.

§76.6

§76.6 General pleading requirements.

(a) General pleading requirements. All
written submissions, both substantive
and procedural, must conform to the
following standards:

(1) A pleading must be clear, concise,
and explicit. All matters concerning a
claim, defense or requested remedy,
should be pleaded fully and with speci-
ficity.

(2) Pleadings must contain facts
which, if true, are sufficient to warrant
a grant of the relief requested.

(3) Facts must be supported by rel-
evant documentation or affidavit.

(4) The original of all pleadings and
submissions by any party shall be
signed by that party, or by the party’s
attorney. Complaints must be signed
by the complainant. The signing party
shall state his or her address and tele-
phone number and the date on which
the document was signed. Copies
should be conformed to the original.
Each submission must contain a writ-
ten verification that the signatory has
read the submission and to the best of
his or her knowledge, information and
belief formed after reasonable inquiry,
it is well grounded in fact and is war-
ranted by existing law or a good faith
argument for the extension, modifica-
tion or reversal of existing law; and
that it is not interposed for any im-
proper purpose. If any pleading or
other submission is signed in violation
of this provision, the Commission shall
upon motion or upon its own initiative
impose appropriate sanctions.

(5) Legal arguments must be sup-
ported by appropriate judicial, Com-
mission, or statutory authority. Oppos-
ing authorities must be distinguished.
Copies must be provided of all non-
Commission authorities relied upon
which are not routinely available in
national reporting systems, such as un-
published decisions or slip opinions of
courts or administrative agencies.

(6) Parties are responsible for the
continuing accuracy and completeness
of all information and supporting au-
thority furnished in a pending com-
plaint proceeding. Information sub-
mitted, as well as relevant legal au-
thorities, must be current and updated
as necessary and in a timely manner at
any time before a decision is rendered
on the merits of the complaint.

545



§76.7

(b) Copies to be Filed. Unless other-
wise directed by specific regulation or
the Commission, an original and two
(2) copies of all pleadings shall be filed
in accordance with §0.401(a) of this
chapter, except that petitions requir-
ing fees as set forth at part 1, subpart
G of this chapter must be filed in ac-
cordance with §0.401(b) of this chapter.

(c) Frivolous pleadings. It shall be un-
lawful for any party to file a frivolous
pleading with the Commission. Any
violation of this paragraph shall con-
stitute an abuse of process subject to
appropriate sanctions.

[64 FR 6569, Feb. 10, 1999]

§76.7 General special relief, waiver,
enforcement, complaint, show
cause, forfeiture, and declaratory
ruling procedures.

(a) Initiating pleadings. In addition to
the general pleading requirements, ini-
tiating pleadings must adhere to the
following requirements:

(1) Petitions. On petition by any inter-
ested party, cable television system op-
erator, a multichannel video program-
ming distributor, local franchising au-
thority, or an applicant, permittee, or
licensee of a television broadcast or
translator station, the Commission
may waive any provision of this part
76, impose additional or different re-
quirements, issue a ruling on a com-
plaint or disputed question, issue a
show cause order, revoke the certifi-
cation of the local franchising author-
ity, or initiate a forfeiture proceeding.
Petitions may be submitted informally
by letter.

(2) Complaints. Complaints shall con-
form to the relevant rule section under
which the complaint is being filed.

(3) Certificate of service. Petitions and
Complaints shall be accompanied by a
certificate of service on any cable tele-
vision system operator, franchising au-
thority, station licensee, permittee, or
applicant, or other interested person
who is likely to be directly affected if
the relief requested is granted.

(4) Statement of relief requested. (i) The
petition or complaint shall state the
relief requested. It shall state fully and
precisely all pertinent facts and con-
siderations relied on to demonstrate
the need for the relief requested and to
support a determination that a grant
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of such relief would serve the public in-
terest.

(ii) The petition or complaint shall
set forth all steps taken by the parties
to resolve the problem, except where
the only relief sought is a clarification
or interpretation of the rules.

(iii) A petition or complaint may, on
request of the filing party, be dismissed
without prejudice as a matter of right
prior to the adoption date of any final
action taken by the Commission with
respect to the petition or complaint. A
request for the return of an initiating
document will be regarded as a request
for dismissal.

(6) Failure to prosecute. Failure to
prosecute petition or complaint, or
failure to respond to official cor-
respondence or request for additional
information, will be cause for dis-
missal. Such dismissal will be without
prejudice if it occurs prior to the adop-
tion date of any final action taken by
the Commission with respect to the
initiating pleading.

(b) Responsive pleadings. In addition
to the general pleading requirements,
responsive pleadings must adhere to
the following requirements:

(1) Comments/oppositions to petitions.
Unless otherwise directed by the Com-
mission, interested persons may sub-
mit comments or oppositions within
twenty (20) days after the date of pub-
lic notice of the filing of such petition.
Comments or oppositions shall be
served on the petitioner and on all per-
sons listed in petitioner’s certificate of
service, and shall contain a detailed
full showing, supported by affidavit, of
any facts or considerations relied on.

(2) Answers to complaints. (i) Unless
otherwise directed by the Commission,
any party who is served with a com-
plaint shall file an answer in accord-
ance with the following, and the rel-
evant rule section under which the
complaint is being filed.

(ii) The answer shall be filed within
20 days of service of the complaint, un-
less another period is set forth in the
relevant rule section.

(iii) The answer shall advise the par-
ties and the Commission fully and com-
pletely of the nature of any and all de-
fenses, and shall respond specifically to
all material allegations of the com-
plaint. Collateral or immaterial issues
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shall be avoided in answers and every
effort should be made to narrow the
issues. Any party against whom a com-
plaint is filed failing to file and serve
an answer within the time and in the
manner prescribed by these rules may
be deemed in default and an order may
be entered against defendant in accord-
ance with the allegations contained in
the complaint.

(iv) The answer shall admit or deny
the averments on which the adverse
party relies. If the defendant is without
knowledge or information sufficient to
form a belief as to the truth of an aver-
ment, the defendant shall so state and
this has the effect of a denial. When a
defendant intends in good faith to deny
only part of an averment, the answer
shall specify so much of it as is true
and shall deny only the remainder. The
defendant may make its denials as spe-
cific denials of designated averments
or paragraphs, or may generally deny
all the averments except such des-
ignated averments or paragraphs as the
defendant expressly admits. When the
defendant intends to controvert all
averments, the defendant may do so by
general denial.

(v) Averments in a complaint are
deemed to be admitted when not denied
in the answer.

(c) Reply. In addition to the general
pleading requirements, reply com-
ments and replies must adhere to the
following requirements:

(1) The petitioner or complainant
may file a reply to a responsive plead-
ing which shall be served on all persons
who have filed pleadings and shall also
contain a detailed full showing, sup-
ported by affidavit, of any additional
facts or considerations relied on. Un-
less expressly permitted by the Com-
mission, reply comments and replies to
an answer shall not contain new mat-
ters.

(2) Failure to reply will not be
deemed an admission of any allega-
tions contained in the responsive
pleading, except with respect to any af-
firmative defense set forth therein.

(3) Unless otherwise directed by the
Commission or the relevant rule sec-
tion, comments and replies to answers
must be filed within ten (10) days after
submission of the responsive pleading.

§76.7

(d) Motions. Except as provided in
this section, or upon a showing of ex-
traordinary circumstances, additional
motions or pleadings by any party will
not be accepted.

(e) Additional procedures and written
submissions. (1) The Commission may
specify other procedures, such as oral
argument or evidentiary hearing di-
rected to particular aspects, as it
deems appropriate. In the event that
an evidentiary hearing is required, the
Commission will determine, on the
basis of the pleadings and such other
procedures as it may specify, whether
temporary relief should be afforded any
party pending the hearing and the na-
ture of any such temporary relief.

(2) The Commission may require the
parties to submit any additional infor-
mation it deems appropriate for a full,
fair, and expeditious resolution of the
proceeding, including copies of all con-
tracts and documents reflecting ar-
rangements and understandings alleged
to violate the requirements set forth in
the Communications Act and in this
part, as well as affidavits and exhibits.

(3) The Commission may, in its dis-
cretion, require the parties to file
briefs summarizing the facts and issues
presented in the pleadings and other
record evidence.

(i) These briefs shall contain the
findings of fact and conclusions of law
which that party is urging the Com-
mission to adopt, with specific cita-
tions to the record, and supported by
relevant authority and analysis.

(ii) Any briefs submitted shall be
filed concurrently by both the com-
plainant and defendant at such time as
is designated by the staff. Such briefs
shall not exceed fifty (60) pages.

(iii) Reply briefs may be submitted
by either party within twenty (20) days
from the date initial briefs are due.
Reply briefs shall not exceed thirty (30)
pages.

(f) Discovery. (1) The Commission
staff may in its discretion order dis-
covery limited to the issues specified
by the Commission. Such discovery
may include answers to written inter-
rogatories, depositions or document
production.

(2) The Commission staff may in its
discretion direct the parties to submit
discovery proposals, together with a
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memorandum in support of the dis-
covery requested. Such discovery re-
quests may include answers to written
interrogatories, document production
or depositions. The Commission staff
may hold a status conference with the
parties, pursuant to §76.8 of this part,
to determine the scope of discovery, or
direct the parties regarding the scope
of discovery. If the Commission staff
determines that extensive discovery is
required or that depositions are war-
ranted, the staff may advise the parties
that the proceeding will be referred to
an administrative law judge in accord-
ance with paragraph (g) of this section.

(g) Referral to administrative law judge.
(1) After reviewing the pleadings, and
at any stage of the proceeding there-
after, the Commission staff may, in its
discretion, designate any proceeding or
discrete issues arising out of any pro-
ceeding for an adjudicatory hearing be-
fore an administrative law judge.

(2) Before designation for hearing,
the staff shall notify, either orally or
in writing, the parties to the pro-
ceeding of its intent to so designate,
and the parties shall be given a period
of ten (10) days to elect to resolve the
dispute through alternative dispute
resolution procedures, or to proceed
with an adjudicatory hearing. Such
election shall be submitted in writing
to the Commission.

(3) Unless otherwise directed by the
Commission, or upon motion by the
Media Bureau Chief, the Media Bureau
Chief shall not be deemed to be a party
to a proceeding designated for a hear-
ing before an administrative law judge
pursuant to this paragraph (g).

(h) System community units outside the
Contiguous States. On a finding that the
public interest so requires, the Com-
mission may determine that a system
community unit operating or proposing
to operate in a community located out-
side of the 48 contiguous states shall
comply with provisions of subparts D,
F, and G of this part in addition to the
provisions thereof otherwise applica-
ble.

(1) Commission ruling. The Commis-
sion, after consideration of the plead-
ings, may determine whether the pub-
lic interest would be served by the
grant, in whole or in part, or denial of
the request, or may issue a ruling on

47 CFR Ch. | (10-1-11 Edition)

the complaint or dispute, issue an
order to show cause, or initiate a for-
feiture proceeding.

NOTE 1 TO §76.7: After issuance of an order
to show cause pursuant to this section, the
rules of procedure in Title 47, part 1, subpart
A, §§1.91-1.95 of this chapter shall apply.

NOTE 2 TO §76.7: Nothing in this section is
intended to prevent the Commission from
initiating show cause or forfeiture pro-
ceedings on its own motion; Provided, how-
ever, that show cause proceedings and for-
feiture proceedings pursuant to §1.80(g) of
this chapter will not be initiated by such
motion until the affected parties are given
an opportunity to respond to the Commis-
sion’s charges.

NOTE 3 TO §76.7: Forfeiture proceedings are
generally nonhearing matters conducted pur-
suant to the provisions of §1.80(f) of this
chapter (Notice of Apparent Liability). Peti-
tioners who contend that the alternative
hearing procedures of §1.80(g) of this chapter
should be followed in a particular case must
support this contention with a specific show-
ing of the facts and considerations relied on.

NOTE 4 TO §76.7: To the extent a conflict is
perceived between the general pleading re-
quirements of this section, and the proce-
dural requirements of a specific section, the
procedural requirements of the specific sec-
tion should be followed.

[64 FR 6569, Feb. 10, 1999, as amended at 67
FR 13234, Mar. 21, 2002]

EFFECTIVE DATE NOTE: At 76 FR 60673,
Sept. 29, 2011, §76.7 was amended by revising
paragraph (g)(2), effective October 31, 2011.
This paragraph contains information collec-
tion and recordkeeping requirements and
will not become effective until approval has
been given by the Office of Management and
Budget. For the convenience of the user, the
revised text is set forth as follows:

§76.7 General special relief, waiver, en-
forcement, complaint, show cause, for-

feiture, and declaratory ruling proce-
dures.
* * * * *
(g) * k *

(2) Before designation for hearing, the staff
shall notify, either orally or in writing, the
parties to the proceeding of its intent to so
designate, and the parties shall be given a
period of ten (10) days to elect to resolve the
dispute through alternative dispute resolu-
tion procedures, or to proceed with an adju-
dicatory hearing. Such election shall be sub-
mitted in writing to the Commission and the
Chief Administrative Law Judge.

* * * * *
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§76.8 Status conference.

(a) In any proceeding subject to the
part 76 rules, the Commission staff
may in its discretion direct the attor-
neys and/or the parties to appear for a
conference to consider:

(1) Simplification or narrowing of the
issues;

(2) The necessity for or desirability of
amendments to the pleadings, addi-
tional pleadings, or other evidentiary
submissions;

(3) Obtaining admissions of fact or
stipulations between the parties as to
any or all of the matters in con-
troversy;

(4) Settlement of the matters in con-
troversy by agreement of the parties;

(5) The necessity for and extent of
discovery, including objections to in-
terrogatories or requests for written
documents;

(6) The need and schedule for filing
briefs, and the date for any further
conferences; and

(7) Such other matters that may aid
in the disposition of the proceeding.

(b) Any party may request that a
conference be held at any time after an
initiating document has been filed.

(c) Conferences will be scheduled by
the Commission at such time and place
as it may designate, to be conducted in
person or by telephone conference call.

(d) The failure of any attorney or
party, following advance notice with
an opportunity to be present, to appear
at a scheduled conference will be
deemed a waiver and will not preclude
the Commission from conferring with
those parties or counsel present.

(e) During a status conference, the
Commission staff may issue oral rul-
ings pertaining to a variety of matters
relevant to the conduct of the pro-
ceeding including, inter alia, procedural
matters, discovery, and the submission
of briefs or other evidentiary mate-
rials. These rulings will be promptly
memorialized in writing and served on
the parties. When such rulings require
a party to take affirmative action not
subject to deadlines established by an-
other provision of this subpart, such
action will be required within ten (10)
days from the date of the written me-

§76.9

morialization unless otherwise directed
by the staff.

[64 FR 6571, Feb. 10, 1999]

§76.9 Confidentiality of proprietary
information.

(a) Any materials filed in the course
of a proceeding under this provision
may be designated as proprietary by
that party if the party believes in good
faith that the materials fall within an
exemption to disclosure contained in
the Freedom of Information Act
(FOIA), 5 U.S.C. 552(b). Any party as-
serting confidentiality for such mate-
rials shall so indicate by clearly mark-
ing each page, or portion thereof, for
which a proprietary designation is
claimed. If a proprietary designation is
challenged, the party claiming con-
fidentiality will have the burden of
demonstrating, by a preponderance of
the evidence, that the material des-
ignated as proprietary falls under the
standards for nondisclosure enunciated
in FOIA.

(b) Submissions containing informa-
tion claimed to be proprietary under
this section shall be submitted to the
Commission in confidence pursuant to
the requirements of §0.459 of this chap-
ter and clearly marked ‘“Not for Public
Inspection.” An edited version remov-
ing all proprietary data shall be filed
with the Commission for inclusion in
the public file within five () days from
the date the unedited reply is sub-
mitted, and shall be served on the op-
posing parties.

(c) Except as provided in paragraph
(d) of this section, materials marked as
proprietary may be disclosed solely to
the following persons, only for use in
the proceeding, and only to the extent
necessary to assist in the prosecution
or defense of the case:

(i) Counsel of record representing the
parties in the proceeding and any sup-
port personnel employed by such attor-
neys;

(ii) Officers or employees of the par-
ties in the proceeding who are named
by another party as being directly in-
volved in the proceeding;

(iii) Consultants or expert witnesses
retained by the parties;

(iv) The Commission and its staff;
and
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(v) Court reporters and stenographers
in accordance with the terms and con-
ditions of this section.

(d) The Commission will entertain,
subject to a proper showing, a party’s
request to further restrict access to
proprietary information as specified by
the party. The other parties will have
an opportunity to respond to such re-
quests.

(e) The persons designated in para-
graphs (c¢) and (d) of this section shall
not disclose information designated as
proprietary to any person who is not
authorized under this section to re-
ceive such information, and shall not
use the information in any activity or
function other than the prosecution or
defense of the case before the Commis-
sion. Each individual who is provided
access to the information by the oppos-
ing party shall sign a notarized state-
ment affirmatively stating, or shall
certify under penalty of perjury, that
the individual has personally reviewed
the Commission’s rules and under-
stands the limitations they impose on
the signing party.

(f) No copies of materials marked
proprietary may be made except copies
to be used by persons designated in
paragraphs (¢) and (d) of this section.
Each party shall maintain a log record-
ing the number of copies made of all
proprietary material and the persons
to whom the copies have been provided.

(g) Upon termination of the com-
plaint proceeding, including all appeals
and petitions, all originals and repro-
ductions of any proprietary materials,
along with the log recording persons
who received copies of such materials,
shall be provided to the producing
party. In addition, upon final termi-
nation of the proceeding, any notes or
other work product derived in whole or
in part from the proprietary materials
of an opposing or third party shall be
destroyed.

[64 FR 6571, Feb. 10, 1999]

§76.10 Review.

(a) Interlocutory review. (1) Except as
provided below, no party may seek re-
view of interlocutory rulings until a
decision on the merits has been issued
by the staff or administrative law
judge.

47 CFR Ch. | (10-1-11 Edition)

(2) Rulings listed in this paragraph
are reviewable as a matter of right. An
application for review of such ruling
may not be deferred and raised as an
exception to a decision on the merits.

(i) If the staff’s ruling denies or ter-
minates the right of any person to par-
ticipate as a party to the proceeding,
such person, as a matter of right, may
file an application for review of that
ruling.

(ii) If the staff’s ruling requires pro-
duction of documents or other written
evidence, over objection based on a
claim of privilege, the ruling on the
claim of privilege is reviewable as a
matter of right.

(iii) If the staff’s ruling denies a mo-
tion to disqualify a staff person from
participating in the proceeding, the
ruling is reviewable as a matter of
right.

(b) Petitions for reconsideration. Peti-
tions for reconsideration of interlocu-
tory actions by the Commission’s staff
or by an administrative law judge will
not be entertained. Petitions for recon-
sideration of a decision on the merits
made by the Commission’s staff should
be filed in accordance with §§1.104
through 1.106 of this chapter.

(c) Application for review. (1) Any
party to a part 76 proceeding aggrieved
by any decision on the merits issued by
the staff pursuant to delegated author-
ity may file an application for review
by the Commission in accordance with
§1.115 of this chapter.

(2) Any party to a part 76 proceeding
aggrieved by any decision on the mer-
its by an administrative law judge may
file an appeal of the decision directly
with the Commission, in accordance
with §§1.276(a) and 1.277(a) through (c)
of this chapter, except that in pro-
ceedings brought pursuant to §§76.1003,
76.1302, and 76.1513 of this part, unless a
stay is granted by the Commission, the
decision by the administrative law
judge will become effective upon re-
lease and will remain in effect pending
appeal.

[64 FR 6571, Feb. 10, 1999]

§76.11 Lockbox enforcement.

Any party aggrieved by the failure or
refusal of a cable operator to provided
a lockbox as provided for in Title VI of
the Communications Act may petition
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the Commission for relief in accord-
ance with the provisions and proce-
dures set forth in §76.7 for petitions for
special relief.

[50 FR 18661, May 2, 1985]

Subpart B—Registration
Statements

§76.29 Special temporary authority.

(a) In circumstances requiring the
temporary use of community units for
operations not authorized by the Com-
mission’s rules, a cable television sys-
tem may request special temporary au-
thority to operate. The Commission
may grant special temporary author-
ity, upon a finding that the public in-
terest would be served thereby, for a
period not to exceed ninety (90) days,
and may extend such authority, upon a
like finding, for one additional period,
not to exceed ninety (90) days.

(b) Requests for special temporary
authority may be submitted infor-
mally, by letter, and shall contain the
following:

(1) Name and address of the applicant
cable system.

(2) Community in which the commu-
nity unit is located.

(3) Type of operation to be conducted.

(4) Date of commencement of pro-
posed operations.

(6) Duration of time for which tem-
porary authority is required.

(6) All pertinent facts and consider-
ations relied on to demonstrate the
need for special temporary authority
and to support a determination that a
grant of such authority would serve the
public interest.

(7T) A certificate of service on all in-
terested parties.

(c) A request for special temporary
authority shall be filed at least ten (10)
days prior to the date of commence-
ment of the proposed operations, or
shall be accompanied by a statement of
reasons for the delay in submitting
such request.

(d) A grant of special temporary au-
thority may be rescinded by the Com-
mission at any time upon a finding of
facts which warrant such action.

[39 FR 35166, Sept. 30, 1974; 42 FR 19346, Apr.

13, 1977, as amended at 43 FR 49008, Oct. 20,
1978]

§76.41

Subpart C—Cable Franchise
Applications

§76.41 Franchise application process.

(a) Definition. Competitive franchise
applicant. For the purpose of this sec-
tion, an applicant for a cable franchise
in an area currently served by another
cable operator or cable operators in ac-
cordance with 47 U.S.C. 541(a)(1).

(b) A competitive franchise applicant
must include the following information
in writing in its franchise application,
in addition to any information required
by applicable State and local laws:

(1) The applicant’s name;

(2) The names of the applicant’s offi-
cers and directors;

(3) The business address of the appli-
cant;

(4) The name and contact informa-
tion of a designated contact for the ap-
plicant;

(5) A description of the geographic
area that the applicant proposes to
serve;

(6) The PEG channel capacity and
capital support proposed by the appli-
cant;

(7) The term of the agreement pro-
posed by the applicant;

(8) Whether the applicant holds an
existing authorization to access the
public rights-of-way in the subject
franchise service area as described
under paragraph (b)(5) of this section;

(9) The amount of the franchise fee
the applicant offers to pay; and

(10) Any additional information re-
quired by applicable State or local
laws.

(c) A franchising authority may not
require a competitive franchise appli-
cant to negotiate or engage in any reg-
ulatory or administrative processes
prior to the filing of the application.

(d) When a competitive franchise ap-
plicant files a franchise application
with a franchising authority and the
applicant has existing authority to ac-
cess public rights-of-way in the geo-
graphic area that the applicant pro-
poses to serve, the franchising author-
ity must grant or deny the application
within 90 days of the date the applica-
tion is received by the franchising au-
thority. If a competitive franchise ap-
plicant does not have existing author-
ity to access public rights-of-way in
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